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1 This 'quantitative turn' has not been without problems. On a methodological level, quantitative methods may be criticised as superficially reducing the complexity of the legal system. 2 Practically, it may be a hurdle that legal academics often lack statistical training. Moreover, there is the problem of data availability. For instance, getting real world data on law enforcement requires considerable efforts, and methods that code legal rules may only provide a very limited picture of the legal system.
3
The present article employs a further way how data can be collected. the German Federal Supreme Court (Bundesgerichtshof, BGH) for the last 56 years, examining more than 35,000 decisions. This data is used in order to identify whether the citation patterns of the CA and the BGH reflect the common perceptions about differences between English and German law. For instance, traditionally, one would argue that case law only matters in the English legal system, because in Germany judges are only interpreters of the law. Usually it is also emphasised that the binding force of precedent (stare decisis) of the Common Law has no equivalent in Germany where decisions are only binding to the parties of a trial. 4 Conversely, the modern counterview argues that in actual practice there is as much judge-made law in continental Europe as in England, and a judgment of the BGH 'can count on being followed by lower courts as much as a judgment of an appeal court in England'.
5
The structure of the article is as follows: The first part explains its methodology.
The following three parts present the main results on CA and BGH citations to the highest national and European courts, to higher foreign courts and citations of own deci- The full text of all All ER decisions can be searched via Lexis Nexis and the full text of all WLR decisions can be searched via Westlaw. In many respects, these two databases provide similar features, but they are not identical. In both databases is it possible to search the full text of all decisions. In addition, with Westlaw one can limit the search to 'significant cases cited'. The problem is that the restriction to 'significant' cases often excludes more than half of the cases which are actually cited in a particular decision. Thus, this search would considerably understate the number of hits.
The reverse problem occurs if one searches the full text of all WLR decisions.
Westlaw not only searches the decisions themselves, but also the 'case analysis', which includes references to other decisions and journal articles citing this case. For an everyday user of Westlaw this is very valuable, but it would seriously spoil citation hits.
Thus, searching the full text of WLR cannot be used for the present purposes, because it would considerably overstate the number of hits. Consequently, most parts of this article are based on the full text search of All ER.
In particular, this concerns the citations of the CA to the House of Lords, the European courts and higher foreign courts. 17 A different approach is followed for the CA citations of its own decisions. Here one can only use the 'significant cases cited' function of the cases published in WLR. Although this understates the number of hits, these results can still be employed in order to identify the relative number of citations over time.
18 16 The formula is: 'hits' minus (Hits * per cent of 'spoilers' for this year * 0.15 (or 0.35)). 17 See text to notes 23-71 below. 18 See text to notes 72-75 below. Since Germany has a specialised constitutional court, the ECHR plays a much smaller role. 32 Still, there is a rise in BGH decisions citing the ECHR. This leads to the general question of whether decisions of the two main European courts (ECHR and ECJ) are becoming more influential in Germany and England. 32 Since 1994 (the first year the ECHR was cited in the UK), on average, the ECHR has been cited in 0.9 per cent of the BGH decisions (standard deviation 0.70) and in 15.49 per cent of the CA decisions (standard deviation 9.97). The value of the test statistic is 15.5, which means that at a 99.99 per cent level we can reject the hypothesis that the frequency of citations to the ECHR is equal. 39 In order to achieve a random sample the first decision of the CA and of the BGH published on or after the 25th of June of each year were examined. 40 The standard deviations are 6.00 for the CA and 6.84 for the BGH. The value of the test statistic is 0.58.
General caveats
competent for topics which have been harmonised to a larger extent, such as employment and tax law. In order to confirm this point, it has been checked for which topics the CA has cited the ECJ in its peak year 1999 -with the result that half of these citations refer to topics for which the BGH would not have been competent.
41

CITATIONS TO FOREIGN HIGHER COURTS
Foreign courts may be cited because of two reasons. On the one hand, cases may need to refer to foreign decisions in questions relating to the application of that foreign law, or of private international law, jurisdiction, and uniform international law. 42 On the other hand, foreign jurisprudence may be used in order to address a problem of domestic substantive law, because insights gained from a comparative legal analysis may be brought in as a cognitive approach in interpreting of domestic law.
43
One may expect that courts are more likely to cite cases from a country which belongs to the same legal family, and in which the same language is spoken. Figure 4 presents how often foreign higher courts from English/German-speaking and from other countries have been cited between 1984 and 2007. 44 Since not all countries of the world 41 The 14 citations to the ECJ in 1999 concern the following areas of law: employment law (3), tax and social security law (2), (other) administrative law (2), conflict of laws and jurisdiction (3), company law (1), contract law (1), unfair competition (1), IP law (1). have been taken into account. 45 The category 'CA to other courts' focuses on the highest German and French courts. 46 With respect to Germany, it is has been counted how often the BGH has cited the Austrian and Swiss Supreme Courts, 47 as well as the highest English, American and French courts. Browne-Wilkinson 'it is manifestly desirable that the law on this subject should be the same in all common law jurisdictions'.
54
In a recent decision, Laddie J indicated that this may be going too far because 'the common law system … stands the risk of being swamped by a torrent of material, not just from this country but from other jurisdictions, particularly common law ones'.
55
A similar concern is expressed in the Practice Direction on the Citation of Authorities. The weakening of the common case law is also confirmed by Figure 5 . This figure presents how the citations to English-speaking countries split up: decisions from Australia, Canada and New Zealand are most often cited, whereas the most populated Englishspeaking country, the US, only follows on the fourth place. This should not be a surprise because 'in many respects US law represents a deliberate rejection of common law principle, with preference being given to more affirmative ideas clearly derived from civil law'. 58 In particular, it is the case that in the US there is an amount of statutory law, which has 'assumed civilian proportions' 59 or which may even exceed the level of legislation of Civil Law countries. 60 Furthermore, reference can be made to the unique federal structure of the US, and the fact that the Judicial Committee of the Privy Council has never decided cases from the US. 
CITATIONS OF OWN DECISIONS
The following addresses how often and when BGH and CA cite their own decisions. The general shape of the above curves is that there are initially no citations, then a steep rise, and finally a smooth decline. Three reasons can be brought forward in order to explain these developments. First, it is likely that initially there is an 'excitement' about new decisions, but subsequent decisions or law reforms may modify or even re-verse their findings. Secondly, courts may prefer to cite the most recent decision. Thus, in these situations the original decision is still 'good law', but 'falls victim' of a shorthand citation. Thirdly, court decisions reflect the socio-economic problems at that time.
As the world constantly changes, some of the topics of older decisions become obsolete. land frequently refers to the two latter courts, but not vice versa. This is different for the highest Scottish courts. These courts occasionally refer to decisions of the CA and HL but, given the special nature of the Scottish legal system, this is less frequent than in the relationship between CA NI and CA/HL or CA and HL. It may also be somehow surprising that the House of Lords (but not the Court of Appeal), has cited the higher Scottish courts in more than one third of all cases. Partly, this is the result of appeals to the House of Lords which concern Scottish cases. 84 Moreover, it plays a role that two of the Law Lords are trained Scottish lawyers. Using a sample of all citations it could not be confirmed that in England there is a natural tendency to cite more case law than in Germany. More specifically, it was, however, found that the European courts are cited more often by the CA than by the BGH.
Moreover, the BGH hardly ever cites foreign courts, not even from the other German- speaking countries, whereas the CA frequently refers to courts from the Englishspeaking world. Thus, at least in the adjudication, the bond between countries of the English legal family is stronger than the German one.
The number of BGH citations to other courts has either been stable or, with respect to the German Federal Constitutional court and the European courts, constantly increasing. Conversely, the development of the CA citations has been more volatile. In general, most citations have been increasing. However, in the last five to ten years there has often been a decline in citations. In some cases there are specific reasons for this development, for instance, with respect to citations to the highest Scottish courts the Scottish devolution. Furthermore, the growing amount of statutory law may have an impact on the citation practice of the CA. In particular, we can observe a gradual weakening of the common case-based origins of Common Law countries.
